The article analyzes the criminal procedure legislation regulating the execution of a personal search (body search), carried out at the apprehension of a person on suspicion of committing a crime. The article also deals with possibilities and forms of using personal inspection results in criminal evidence. In fact, this personal inspection is used as a substitute for body search in cases where the need for its execution arises before the criminal case initiation. This research is especially relevant with respect to an increased criminal situation in the crossborder regions.
Introduction
The criminal procedural legislation of the Russian Federation provides such investigative action as a personal search (body search). The grounds and procedure for conducting a personal search are regulated by Art. 93, Art. 184, of the first and the third parts of article 182 of the Criminal Procedure Code of the Russian Federation. In our opinion, the problems of a personal search at the preliminary investigation stage, as well as the issue of carrying out such a search before a criminal case is initiated, are relevant and of practical interest.
In the legal literature, there are problems related to a personal search of a detainee on suspicion of committing a crime, since the question remains when to conduct a personal search of a suspect after the legal decision of the investigator to detain is taken, which corresponds to the meaning of Art. 93 of the Criminal Procedure Code of the Russian Federation, or immediately before the arrest, what is more logical and serves as the source of the appropriate grounds for such a detention? However, in the second version, this involves a personal search of a person who has not yet been given the procedural status of the suspect [10] , [18] , [26] , [30] , [31] , [32] , [37] .
Another issue of the normative-legal regulation theory and personal search practice is the way to issue a decision on its execution. According to Part 2 of art. 182 of the Criminal Procedure Code in the aggregate with part 1 Article 164 of the Criminal Procedure Code, the search is conducted on the basis of a justified decision of the investigator. This norm is a uniformed requirement for the execution of proceedings that restrict the rights of citizens on the basis of a special state-power act. However, the contradiction of the legislator in the regulation of investigative actions is manifested in the fact that Part 2 of Art. 184 of the Criminal Procedure Code of the Russian Federation allows to execute a personal search when a person is detained on suspicion of having committed a crime without having a relevant order [19] , [28] . In the present study, we will consider in more detail the possibility of carrying out a personal search before initiating a criminal case.
Key Insights
According to the above rules of the Criminal Procedure Code of the Russian Federation, a personal search is possible only in relation to a person who has the procedural status of a suspect or accused of committing a crime, except for the cases when a person may be subjected to a personal search in a room or other place where a search is conducted provided for by Art. 182 of the Criminal Procedure Code of the Russian Federation, if there are reasonable grounds to believe that this person hides with him objects or documents that may be relevant to the criminal case. The Constitutional Court of the Russian Federation repeatedly drew its attention to the fact that the provisions of the first part of Article 184 of the Criminal Procedure Code of the Russian Federation supposes the possibility of conducting a personal search only in relation to a person who has the procedural status of the suspect and accused, whose rights are guaranteed by the norms of criminal procedure legislation during the execution of this investigative action Russian Federation [24] , [25] . Respectively, based on the analysis of the norms of the Criminal Procedure Code of the Russian Federation and judicial practice, the presence of a criminal case is a prerequisite for conducting a personal search.
At the same time, it is often necessary in practical activities of law enforcement agencies to force a person and his clothes to be searched, to look for and seize items and documents that are tools, equipment or a means of committing a crime, the subject of criminal assault. The execution of such a search is required in cases when a person is caught at the crime scene or is detected immediately after it has been committed, as well as in other cases when there is enough evidence that the person may have such items and documents. These situations, as a rule, are characterized by a lack of time, do not tolerate delay, require law enforcement officers to take timely and adequate measures to detect and seize relevant evidence from a person, not waiting for the decision of the competent authority to initiate criminal proceedings, and even vice versa, to ensure sufficiency of the grounds for initiating it in the future.
The question of what rules of criminal procedural law should law enforcement officers follow when actually conducting a personal search before initiating a criminal case, when the person being searched does not have the appropriate procedural status, while the results of such a search could later be used as evidence before the present tense remains open. This problem, together with the general problem of insufficiently precise regulation of the procedure for the seizure of objects and documents when verifying a crime report, has long been a subject of discussion among researchers and practitioners [11] , [14] , [15] , [20] , [34] .
Let's consider the list of criminal procedural means of checking a crime report, determined by the legislator after the law came into force on March 4, 2013. No. 23-FZ [33] , the production of which is permissible before a criminal case is initiated. According to part 1 of Art. 144 of the Code of Criminal Procedure, when checking a crime report, the person authorized to carry out such an inspection, namely an investigator, an inquiry body, a head of an investigative body, has the right to receive explanations, samples for comparative research, to request documents and objects, to withdraw them in the manner prescribed by the Criminal Procedure Code, to appoint a forensic examination, to take part in its execution and obtain expert opinion within the reasonable time limits, to inspect the scene of the incident, documents, objects, corpses, examination, to require to check the documents, auditing, studying the documents, objects, corpses, to involve specialists in these actions, to give the investigative body a written instruction, obligatory for the execution of operational investigative activities.
It is obvious that the legislator did not include in this list any personal search or any other criminal procedure action similar to it in its goals and objectives. This can be explained by the fact that according to the sectoral interpretation of the norms of the Criminal Procedure Code of the Russian Federation and from the point of view of constitutional and legal positions, any investigative (and other criminal procedure) actions involving the use of measures of procedural coercion are not allowed in cases of lack of sufficient evidence of a crime [12] .
However, the need for such actions to find and seize items, documents and values before initiating a criminal case leads to the fact that law enforcement officers produce activities that do not have a strictly established legal regime that contradict a number of provisions of the Criminal Procedure Code of the Russian Federation, which turn to be the "surrogates" of the personal search [28] .
The study of some criminal cases content and court decisions in the course of this research showed that in most cases compulsory examination of a person and his clothes in order to find and seize objects, documents and valuables, carried out before the initiation of a criminal case, is documented in a personal inspection report (act). However, in the present system of legal regulation, a personal inspection is an administrative-legal measure, provided by clause 16 Part 1 of Art. 13 of the Law on Police in system unity with Art. 27.7 of the Administrative Code. Despite this, the results of such inspections are later used in proving criminal cases under certain conditions. Thus, the appeal decision of the Supreme Court of the Russian Federation of 10/11/2016 No. 32-APU16-12 recognized to be legal the seizure by a police officer during a personal inspection of two mobile phones from V. Beloglazov, their subsequent seizure and examination by an investigator in accordance with the provisions of Art. 182 -184 of the Criminal Procedure Code [3] .
The existing practice of execution by the investigator (interrogating officer) within the framework of the criminal case investigation the seizure of items (documents, valuables) from a law enforcement officer, who, in his turn, previously confiscated these items (documents, valuables) during a personal inspection, along with the confiscation of the inspection protocol (act) itself, with the aim of their further inclusion in the criminal case materials as physical evidence, seems to be absurd a bit, but at the moment it seems to be the only way to give the procedural form to this action.
At the same time, there is the practice of introducing the essentially non-procedural results of a personal inspection into criminal proceedings directly as other documents, as the type of evidence provided in part 2 of art. 74 of the Criminal Procedure Code while this approach is also supported by the judges. Thus, the Judicial Collegium for Criminal Cases of the Supreme Court of the Russian Federation considered to be justified the decision of the Novosibirsk Regional Court to recognize as the evidence and as other document (clause 6, part 2, article 74 of the Criminal Procedure Code of the Russian Federation), the personal inspection report of Khapugin, S. I., when a cell phone was confiscated from the inside pocket of his jacket [23] . A number of scientists also consider this approach as a way out of the existing problem [29] , [36] ; however, it is necessary to agree with the authors, who believe that in the context of criminal procedural knowledge, "other" documents express information provided by third parties [27] , while the subjects of a personal inspection are the officers of the inquiry bodies that have a potential relation to the prosecution, in this case, as a result of their actions, which are usually compulsory, items, documents and values are confiscated from the suspected persons that are directly the instruments, equipment or means of committing a crime or the subject of criminal assault.
In addition, it is impossible not to draw attention to the fact that there is the Supreme Court's point of view, that in most cases fundamentally calls into questions the legality of the personal inspections execution and the use of its results as evidence in the future. The nature of this position is as follows: the right to conduct personal inspection of individuals is provided by law only if there is sufficient evidence that they carry weapons, ammunition and other prohibited items. In cases where there are reasonable grounds to suspect a person of committing a crime, law enforcement officers are only entitled to check identity documents [22] .
Another method encountered in practice for producing an activity that actually replaces a personal search at the stage of initiating a criminal case is the examination of a person and his clothes as part of the crime scene search. In legal literature, the issues of replacing one investigative action with another are given sufficient attention [4] . At the same time, we consider this practice unacceptable and agree with the authors claiming that a search and a personal search differ significantly from the investigative examination [13] in terms of their tasks, nature, conditions and procedure, and therefore the evidentiary value the results of this investigative action is subjected to great doubt. Thus, the Supreme Court hasn't justified the crime scene search, during which a personal search was actually conducted on Afonin, V. S., when a package with narcotic substance was found and confiscated, justifying its decision by the fact that Art. 176, 177 of the Criminal Procedure Code of the Russian Federation, regulating the grounds and procedure for the search, presupposes only the crime scene, the area, housing, other premises, objects, and documents as objects of inspection [21] .
Thus, in resolving issues relating to the grounds and procedure for the executing and documenting of a compulsory examination of a person, and in fact conducting a personal search before initiating a criminal case, and further using its results in the proof, neither the theorists nor the law enforcers have a common approach.
One of the solutions of the problem considered, which would allow to resolve all the difficulties and gaps in the legislation governing the initial stage of criminal proceedings, is to abolish the stage of the criminal case initiation. This position is actively supported by several process scientists [2] , [7] , [9] , [15] , [16] . In this case, the issues of using in proving the results of pseudo-procedural actions that substitute a personal search, would become irrelevant. As an example, the new Criminal Procedure Code of the Republic of Kazakhstan can serve as an example, according to which the start of a pre-trial investigation is the registration of a criminal offense report in the Unified Register of Pre-Trial Investigations or the first urgent investigative action and it can be the personal search. However, without going into the controversy about the prospects for the development of domestic criminal justice [1] , [5] , [6] , [8] , [35] , we express the opinion that in modern realities the stage of initiating a criminal case does not need to be eliminated, but the mechanism of its legal regulation by gradual reforming should be improved [17] .
The variant suggested by B.V. Rossinsky and S.B. Rossinsky, who propose to legalize the mechanisms of direct introduction of the results of administrative activities (including personal inspections) in criminal proceedings, without the need for any imaginary procedural documenting [27] . However, this proposal should be treated carefully, since if it is possible to use directly in proving the results of administrative activity, there are potential risks of abuse of such powers by law enforcement officials, and also, theoretically, we do not exclude that this can lead to the distortion of the process of proving into administrative law sphere.
Conclusion
As an idea to solve this problem, which seems to us the most acceptable, taking into consideration the formalized nature of the Russian criminal procedure legislation, we dare to propose to introduce a personal inspection procedure into the criminal procedure regime by making the appropriate changes to Art. 74. of the Criminal Procedure Code, in systemic unity with Art. 144 of the Criminal Procedure Code of the Russian Federation, having foreseen the production of a personal inspection as a procedural act performed at the stage of checking a crime report and the possibility of using the results of such an inspection as one of the types of evidence.
